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Foreword

C ommunity land constitute to greater extent the larger 
chunk of the  Arid and Semi-Arid Lands of Kenya which 
is about 80% of country’s land mass and home to about 

25% of countries population.  In these areas, pastoralism is the 
main livelihood system practiced in the arid areas while agro-
pastoralism and small scale subsistence farming is practiced in the 
semiarid regions.  The land reform agenda in the country is the 
most important and sensitive one. The new constitutional order 
which establishes community land as a category equal to public 
and private certainly brings new dynamics to the manner in which 
land is used and at the same time managed in the ASAL areas. It is 
important that the dynamics of pastoralist livelihood system that 
revolves around mobility that is guided by rich knowledge on the 
rangeland productivity and their customary institutions will be 
accorded the opportunity to influence the process of developing 
the community land law.  

 As part of the larger Drought Risk Reduction Action Plan 
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(DRRAP), Regional Learning and Advocacy Programme (REGLAP) 
have prioritised community land issues as a key advocacy and 
policy influencing theme in Kenya. Cordaid is the country lead 
under this theme. The main goal is to help communities, their 
institutions and political representatives engage effectively for 
the full realisation of protected tenure rights to natural resources’.

 It is towards realization of above goal that RECONCILE and 
Cordaid have put together this booklet to give the communities’ 
and their leaders a snapshot of the policies and legal provisions 
on community land. It is our hope that when communities lay hold 
of some of the key facts herein, they will identify the gaps to 
be filled in developing community land law. This knowledge will 
therefore inform their engagement with the process of developing 
a good community land law.

  As it is, the content of this booklet may not be exhaustive 
but will certainly draw the attention of the primary stakeholders 
to key issues, enhance their understanding and participation in 
this important policy and legislative processes. 
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  As CSOs, we believe that access and sustainable use of land/
resources will lead to economic, social, cultural empowerment of 
the communities. Therefore security of land tenure and resource 
control will deal with underlying cause of the vulnerabilities such 
as increased poverty, unemployment and food insecurity. 

 It is our hope that the current discourse on community 
land, will comprehensively deal with political, economic, social, 
environmental and legal issues that would result into a robust 
land sector and institutional framework that can spur prosperity 
for all. 
 

CARE .ACT.SHARE. LIKE CORDAID
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We , the people of Kenya are—
RESPECTFUL of the environment, which is our heritage, and 
determined to sustain it for the benefit of future generations: 
(Preamble)

Introduction 

C ommunity land is one of the three categories of land tenure 
identified by the constitution.  The others are public and 
private land. The rationale for the provision community 

land is to give proper recognition for customary tenure which, has 
been (negatively?) affected by the process of individualization of 
tenure. 

 Community land law will therefore provide room for thethe 
recognition, promotion and development of traditional resource 
management institutions and recognition of customary land rights. 
The aspect of customary tenure was affected through adjudication 
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thus traditional natural resources management was undermined.

  Similarly, it affected the e.g. family interest in land; the 
rights of strangers (see National Land Policy (NLP) articles 64 & 
65). Land administration process is fundamental. Therefore; the 
process of legislating community land must provides opportunities 
for the minority groups, women, pastoralists and special interest 
groups including people with disability, children, and People Living 
with HIV and Aids (PLWHA) among others.  
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THE CONSTITUTION AND LAND

But what does the Constitut ion say about land in Kenya?

  The constitution says; Land in Kenya shall be held, used and 
managed in a manner that is equitable, efficient, productive and 
sustainable, and in accordance with the following principles—60(1). 

(a) Equitable access to land; 

(b) security of land rights;

(c) Sustainable and productive management of land resources;

(d) Transparent and cost effective administration of land; 

(e) sound conservation and protection of ecologically sensitive 

areas;

(f) Elimination of gender discrimination in law, customs and 

practices related to land and property in land; and

(g) Encouragement of communities to settle land disputes through 

recognized local community initiatives consistent with this 

Constitution.
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CLASSIFICATION AND OWNERSHIP OF LAND IN KENYA

How has the Constitut ion defined the ownership and classified land 
in Kenya?

  All land in Kenya belongs to the people of Kenya, collectively 
as a nation, as communities and as individuals. (Art. 61. (1)). The 
three main categories are; Public, Community or Private. Two  
categories i.e. Public and Private  have been  clearly defined in 
articles 62 & 64 of the constitution. 

Defining community land was anticipated under article 63 (5) 
which will enable clarity on the same and define among other 
things;
1. Meaning (and nature) of “community”, “community land” and 

“community land rights”
2. Meaning, content and implications of community land tenure 

ie address the management and administration of community 
land

3. Titling/Registration of community land – why, how, and by 
who? 
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USE AND MANAGEMENT OF COMMUNITY LAND

What does t he Const i t u t ion envisage in t he use and management of 
communi ty land ?

  Community land law as envisaged in Article 63 of the 

Constitution,  anticipates a process of legislation that should 

provide for the; Allocation, Management and Administration of 

community land. Other aspects should also include; identification 

of resources both within a particular community/county and/or 

across counties, common resources including grazing and water 

points amongst pastoralists, sharing of accrued benefits from the 

common resource.  
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DEFINITION AND IDENTIFICATION OF COMMUNITY AND 
COMMUNITY LAND

How has t he  t erm “commun i ty”  been def ined in  t he  Cons t i t u t ion? 

 The constitution has not defined the term “community” it 
has however a provision that community land shall vest in and be 
held by communities identified on the basis of ethnicity, culture 
or similar community of interest Article 63(1)

 The Land Act 2012 has not defined the term community 
as well. However the term as envisaged should be defined in the 
community land law.  National Land Policy has defined the term to 
mean: “Community refers to clearly defined group of users of land, 
which may, but need not be, a clan or ethnic community. These 
groups of users hold a set of clearly defined rights and obligations 
over land and land based resources”.
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HOW IS COMMUNITY LAND IDENTIFIED?  

What cons t i t u t e s commun i ty  land ?

 Community land is identified on the basis of ethnicity, 
culture and similar community of interest. 

• Land lawfully registered in the name of group representative 

under the provision of any law; 

• Land lawfully transferred to a specific community by any other 

process of law,

• Any other land declared to be community land by an act of 

parliament.

Also included;

1. Land lawfully held, managed or used by specific communities 

as community forests, grazing areas, shrines;

2. Ancestral lands and lands traditionally occupied by hunter 

gatherer communities or;

3. Land lawfully held as trust  land by the county governments 
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SECURITY OF COMMUNITY LAND 

How wil l  t he  unreg is t er ed commun i ty  land be held ?
 Unregistered community shall be held in trust by county 
governments on behalf of the communities for which it is held 
according Art 63 (3) of the constitution.  However the management 
and administration will be done by the NLC in accordance with 
Art. 5 (2), (e), NLC Act 2012. 

Can t he  t rus t e e s d ispose t he  land ?
 Community land shall NOT be disposed of or otherwise used 
except in terms of legislation specifying the nature and extent 
of the rights of members of each community individually and 
collectively. Parliament shall enact legislation to give effect to 
this article.

Is i t  possible  to conver t  Communi ty  land to Publ ic or  Priva te ?

 Yes! The provision for conversion is given in the Land ACT 
2012 IN Art. 9 (2), (d). However, the details of such transaction 
are expected to be detailed in the community land law.
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SECURITY OF COMMUNITY LAND 

How wil l  t he  unreg is t er ed commun i ty  land be held ?
 Unregistered community shall be held in trust by county 
governments on behalf of the communities for which it is held 
according to Art 63 (3) of the constitution.  However; the 
management and administration will be done by the NLC in 
accordance with Art. 5 (2), (e), NLC Act 2012. 

Can t he  t rus t e e s d ispose t he  land ?
 Community land shall NOT be disposed of or otherwise used 
except in terms of legislation specifying the nature and extent 
of the rights of members of each community individually and 
collectively. 

Parliament shall enact legislation to give effect to this article

Is i t  possible  to conver t  Communi ty  land to Publ ic or  Priva te ?

 Yes! The provision for conversion is given in the Land ACT 
2012 in Art. 9 (2), (d). However, the details of such transaction are 
expected to be detailed in the community land law.
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How wil l  t he  government  ensure  secur i ty  of commun i ty  land ? 

 To ensure security of community land the government shall; 

(a) Document and map existing forms of communal tenure, 

whether customary or contemporary, rural or urban, in 

consultation with the affected groups, and incorporate them 

into broad principles that will facilitate the orderly evolution 

of community land law; 

(b) Repeal the Trust Land Act (Cap 288); 

(d) Lay out, in the “Land Act”, a clear framework and procedures 

for: 

i. The recognition, protection and registration of community 

rights to land and land based resources taking into account 

multiple interests of all land users, including women; 

ii. Resolving the problem of illegally acquired trust land; 

iii. Governing the grant to and regulation of, rights of use to 

members; 
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iv. Reversion of former Government land along the Coastal region 

to community land after planning and alienation of land for 

public usage; 

v. Governing community land transactions using participatory 

processes; (NLP:-Art. 66.)

How wil l  t h is  be r eal i zed ?
 Art. 8 (2) of the Land Registration Act 2012 provides that the 
Registrar shall issues certificate of lease in the prescribed form. 
It however restrains the registrar from registering any instrument 
purporting to dispose of rights or interests in community land 
except in accordance with the law relating to community land. 

 Communities will also be required to register the community 
land. Without registration, their security is not guaranteed.  

ENGAGING IN IDENTIFICATION PROCESS 

How is commun i ty  land iden t i f i ed ? 
 The land policy had envisaged the establishment of 
institutions to ensure proper management: National Land 
Commission (NLC), County Land Boards (CLBs) and Community 
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Land Boards (CLBs). (Cht. 4 Art. 231 NLP) 
The functions of Community Land Boards are provided for under 
Paragraph 250 they are; 
a) Hold and manage community land, 
b) Document all community land,  
c) Regulate all transactions in community land and facilitate the 

recording and issuance of titles for community land by the 
NLC .

 In the Land Registration Act 2012, it is provided that a 
community land register shall be maintained in each registration 
unit. The register shall contain the following;

a) A cadastral map showing the extent of community land and 
identify areas of common interest;

b) The name of the community identified in accordance with 
the Art. 63 (1) of the constitution and other laws relating to 
community land;

c) A register of members of the community
d) The user of the land
e) The identity of those members registered as group 

representatives;
f) The names and identities of the group



26 27

g) Any other requirement as shall be required under the law 
relating to community land.  

THE OPPORTUNITIES FOR THE MINORITIES AND PASTORALISTS

What oppor t un i t i e s  are  t her e  for  t he  m inor i t i e s?
 The minority groups are among the key beneficiaries in 
the new constitutional order. The bill of rights under article 56 
demands that the state to put in place affirmative action programes 
designed to ensure that minorities and marginalized groups among 
others; Participate and are represented in governance and other 
spheres of life including land boards .

How wil l  Pastoral is t  l i ve l i hood and land t enure  be secured ?

To secure pastoralist livelihood and tenure to land; the government 
shall;
a) Recognize pastoralism as a legitimate land use and production 

system;
b) Review the (Group Representatives)Act and provide for 

pastoralism Act;
c) Establish suitable methods for defining and registering land 
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rights in pastoral areas while allowing pastoralists to maintain 
their unique land use system and livelihoods;

d) Ensure that the rights of women in pastoralists areas are 
recognized and protected;

e) Provide for flexible and negotiated cross boundary access 
to protected areas, water, pastures and salt licks amongst 
different stakeholders for mutual benefits; and

f) Ensure that all land uses and practices under pastoral tenure 
conform to the principles of sustainable resource management.

  WHAT RIGHTS DO I HAVE AS A CITIZEN?

 The constitution provides that every person has the right, 
either individually or in association with others, to acquire and 
own property; of any description; and in any part of Kenya. (Art. 
40 (1), (a) & (b))

What can I do as a c i t i zen  incase t h is  doe s not  happen?
 The constitution provides every person the right to; access, 
use and ownership of land any part of Kenya.

 In this regard, the citizens have a right to seek justice 
through a special court called the Environment and Land Court. 
This court is in equal status with the High Court (Art. 162 (2), (b)) 
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